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 1.  TIME:  9:00   CASE#: MSC15-01440 
CASE NAME: WITT VS. DISCOVERY BUILDERS 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY DESILVA GATES CONSTRUCTION, LP 
* TENTATIVE RULING: * 
 
The motion for approval of good-faith settlement between DeSilva Construction, L.P. and 

Brighton Station Properties, LLC is granted.   

Initially, it appears that DeSilva expected no opposition to the motion, and therefore, based on 

its understanding of case law, including City of Grand Terrace v. Superior Court (1987) 192 

Cal.App.3d 1251, 1261 “[W]hen no one objects, the barebones motion which sets forth the 

ground of good faith, accompanied by a declaration which sets forth a brief background of the 

case is sufficient.”], DeSilva declined to provide a thorough exposition of the Tech-Bilt factors 

unless someone objected to the settlement.  (The motion did set forth the amount of the 

settlement.)   

 

Engeo Corporation filed opposition on 3/21/19, which was permitted as the opposition date by 

virtue of the Court’s order shortening time entered on March 13, 2019.  The opposition, 

however, simply means that “the burden of proof on the issue of good faith shifts to the 

nonsettlor who asserts that the settlement was not made in good faith. [citation omitted] If 

contested, declarations by the nonsettlor should be filed which in many cases could require the 

moving party to file responsive counter declarations to negate the lack of good faith asserted by 

the nonsettling contesting party.”  (City of Grand Terrace, supra, 192 Cal.App.3d at 1262.)  

Engeo’s opposition, however, provides no facts sufficient to satisfy its burden and thereby shift 

the burden to DeSilva to provide additional evidence to show that the settlement is in good faith. 

 

 

  

 2.  TIME:  9:00   CASE#: MSC17-00929 
CASE NAME: LOPEZ VS. HERSHA HOSPITALITY 
HEARING ON MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY MARIA TERESA LOPEZ 
* TENTATIVE RULING: * 
 
The matter first came before the Court in January of 2019.  The Court’s tentative ruling indicated 

that the provisions met the criteria for approval, with the exception of certain issues it raised, i.e.:  

(1) the breadth of the release; (2) the costs of administration; (3) the use of possible cy pres 

funds; and (4) the plaintiff’s incentive payment.  Issues concerning proper attorney fees are 

properly deferred until final approval.   

With respect to the release, the release has been modified so that it does not cover PAGA 

claims.  As to the cost of administration, counsel has established that it received a bid for the 

services, and has now identified the provider.  The Court agrees that given the relatively low 
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expense, further examination of the issue is not appropriate.  As to the potential cy pres funds, 

the use of funds by Bay Area Legal Aid would not be restricted beyond its ordinary purposes, 

but the Court concludes that no further limitation is necessary.  Counsel have confirmed that 

they have no connections to the organization.  As to the plaintiff’s incentive payment, counsel 

has not provided substantial new information, but the matter will be considered as part of the 

final approval of the settlement.   

Granted.  Counsel is to prepare an order reflecting the appropriate findings from its proposed 

order, and this tentative ruling and the prior tentative ruling. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-01486 
CASE NAME: DOSKOCZ VS. ALS 
HEARING ON MOTION FOR CLASS NOTICE 
FILED BY TERESA DOSKOCZ 
* TENTATIVE RULING: * 
 
In this certified class action, plaintiff moves that defendant be required to produce names and 

addresses necessary to provide notice to the class, and that defendant be required to bear all 

costs of class notice. 

ALS provides collection services to Homeowners’ Associations in collecting debts from HOA 

members, and plaintiffs allege that ALS has violated various laws in the course of doing so.  

Plaintiff moves for an order compelling notice to the class, which was certified by order of the 

Court dated August 27, 2018.  In order to provide mailed class notice, plaintiffs must obtain the 

names and addresses of the class members, based on information contained in ALS files.  ALS 

asserts that it cannot provide this information.  The issue has been the subject of at least one 

Case Management Conference with the Court and an Informal Discovery Conference. 

ALS does not deny that the information concerning the names and addresses of the 

class members exists.  It contends that it cannot generate the information for two reasons:  

(1) the information can be obtained only through a third-party vendor, Collectronics, to which it 

has conveyed the data; and (2) the information cannot be retrieved from the electronically 

stored information. 

As to the first issue, ALS is correct that it cannot be compelled to provide information that is not 

within its possession or control.  It has failed, however, to establish that it does not control the 

information.  As the Court has expressed (more than once), it seems unlikely that ALS entered 

into a contract with a data services provider that actually made the information the third party’s 

property or otherwise precluded ALS from obtaining its own proprietary information back from 

the third party.  Moreover, Collectronics itself maintains that the information belongs to ALS, and 

therefore it will provide information only with ALS authorization.  Thus, the Court has requested 

that ALS provide any contract or other document showing that it does not control the 

information.  ALS has not done so.   
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As to the second issue, ALS has established only that the information in question cannot be 

obtained through any existing query or report, not that it cannot be obtained.  Again, the Court 

has expressed concern about this more once, asking ALS to provide competent evidence that 

the information cannot be obtained at all (or only with extreme difficulty), but no such information 

has been provided.  Simply put, it does not seem plausible that a database configured for the 

purpose (in part) of enabling ALS to communicate with the alleged debtors cannot be queried in 

a manner that will generate a list of the names and addresses of the people with whom it is 

designed to communicate. 

Part of ALS’s opposition simply reargues the motion for class certification, and therefore is not 

relevant to this issue.  ALS also raises a number of issues concerning the provision of notice, 

e.g., the contents of the notice, the manner of giving it, etc.  Most of these issues are not 

relevant to this motion, which is simply to require the production of the names and addresses 

themselves, which will be necessary if there is to be any type of notice.  Notice, in some form, 

clearly will be necessary, because there are damage claims.  Thus, the remaining arguments 

are better addressed by the Court if the parties are not able to agree on those issues at the 

appropriate time. 

The motion is granted, in part.  ALS is ordered to produce, within 14 days, the names and 

addresses and account numbers on all accounts that have been open at any point from April 2, 

2011, to the present, in Microsoft Excel format, or in a character-delimited data file, along with 

an updated Collectronics Dataset that includes all ARMS data up to the date it is produced. 

Plaintiff requests that ALS be required to bear all costs of the class notice, including the cost of 

generating the class list.  Ordinarily, the plaintiff is required to bear the cost of notice, and there 

is no reason to depart from that practice here.  With respect to the cost of generating the class 

list, however, the circumstances differ.  The information appears to be in the control of ALS, and 

ALS has made no persuasive case that the information is especially burdensome or expensive 

to provide.  Thus, ALS is to provide the list of class members, with addresses, at its own cost.  

Remaining costs of providing notice are to be borne by plaintiff. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-00603 
CASE NAME: WANG VS. BRANAGH DEVELOPMENT 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY KENNETH ALAN MIKS SR. 
* TENTATIVE RULING: * 
 
 
Defendant Kenneth Alan Miks, SR.’s demurrer to the first (negligence) and second (negligence 

per se) causes of action in Second Amended Complaint is sustained without leave to amend.  

Plaintiffs allege that Miks is liable in his individual capacity as an owner, principal, officer, 

director, manager, member, partner, agent, and/or employee of Plate Line Framers, Inc. (SAC ¶ 
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4(g).) Miks argues that plaintiffs’ allegations are uncertain and insufficient to state a cause of 

action. (See Code of Civil Procedure § 430.10 (e)-(f).) 

The tort liability of corporate officers and directors was explained in Frances T. v. Village Green 

Owners Assn. (1986) 42 Cal.3d 490, 503-504: 

“It is well settled that corporate directors cannot be held vicariously liable for the 

corporation’s torts in which they do not participate. Their liability, if any, stems from 

their own tortious conduct, not from their status as directors or officers of the 

enterprise. “[An] officer or director will not be liable for torts in which he does not 

personally participate, of which he has no knowledge, or to which he has not 

consented. . . . While the corporation itself may be liable for such acts, the 

individual officer or director will be immune unless he authorizes, directs, or in 

some meaningful sense actively participates in the wrongful conduct.” 

Plaintiffs argue that this case is similar to Michaelis v. Benavides (1998) 61 Cal.App.4th 681 

where an individual was found liable for the negligently constructing a driveway. There, the 

individual was the president, director and 50 percent stockholder of the company. He was the 

only person at the company who held the necessary cement license. He personally bid for a 

cement job and personally made the construction decisions for the patio and driveway. (Id. at 

683.) The parties had also stipulated that this individual “was individually negligent in building 

[the] patio and driveway.” (Id. at 686.) These facts, along with the stipulation, were sufficient to 

allow the homeowner to sue the individual directly. (Id. at 686.) The facts alleged here do not 

raise to the level of those in Michaelis. In addition, there is no stipulation by the parties that Miks 

is individually liable to Plaintiffs.  

The Court previously sustained a demurrer to the FAC because the only allegation made 

explaining Miks involvement in the alleged wrongdoing were that the “acts and omissions 

performed by Plate Line . . . were performed by, under the direction of and/or approved or 

ratified by [Miks].” (FAC ¶ 4(g).) In the SAC, Plaintiffs have added a longer description of Miks’ 

involvement with Plate Line, including that Miks negotiated and executed Plate Line’s 

subcontract with Branagh. (SAC ¶ 4(g).) In addition, the SAC made clear that Miks was one the 

“builders” and thus the allegations that all builders were negligent applies to Miks. (SAC ¶¶ 11, 

12 and 14.) However, a general allegation that all builders were negligent is not the same thing 

as alleging facts that Miks was involved in Plate Line’s alleged negligence. The SAC still fails to 

include sufficient facts regarding Miks’ participation in Plate Line’s alleged wrongdoing. 

Therefore, the demurrer is sustained.  

This is the second demurrer to these causes of action by Miks. The Court must now decide 

whether plaintiffs should be given leave to amend a second time. When deciding whether to 

give leave to amend “it is the plaintiff—not the court—who has the burden of showing that an 

amendment will [change the legal effect of a complaint]. As the Rutter practice guide states: ‘It is 

not up to the judge to figure out how the complaint can be amended to state a cause of action. 

Rather, the burden is on the plaintiff to show in what manner he or she can amend the 
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complaint, and how that amendment will change the legal effect of the pleading.’ [Citation.]” 

(Medina v. Safe-Guard Products, Internat., Inc. (2008) 164 Cal.App.4th 105, 112, fn. 8 

(emphasis original).) Here, plaintiffs have not offered any additional facts they can allege and 

therefore, the demurrer is sustained without leave to amend.  

Finally, the Court appreciated the Tenney declaration, which attached relevant portions of the 

FAC and SAC. If the sufficiently of the pleadings are raised later in this case, providing a 

document similar to the Tenney declaration would be helpful to the Court.   

 

 


